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on a complaint that pleads, in accordance with the Federal Rules, not evidence but 


ultimate facts, and upon an application otherwise showing that the applicant may be 


bound by the judgment or outcome and is without representation in the main action? 


During an appeal does not jurisdiction rest exclusively in the Court of Appeals, 
divesting the District Court of jurisdiction over the action and of authority to 
proceed in it (other than in aid of the appeal) until return of the mandate or judgment 


from the Court of Appeals? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a final judgment of the United States District Court, made 


on May 27, 1965, denying an application for intervention made in accordance with 


Federal Rule 24(a), and from an order entered on that judgment on June 17, 1965, 


containing additional provisions all of which are appealed. The jurisdiction of 
this Court exists by virtue of Title 28, §1291 U.S.C. 
STATEMENT OF THe CASE 

Occurrences in the District Court, most of which are evident in the record, 
have necessitated the filing of two notices of appeal and the docketing of two 
appeals in this Court, with the attendant additional expense falling upon this 
appellant, compelled to this course in order to obtain compliance with the Federal 
Rules and rules of practice in the lower Court. 

Appellant's motion to intervene under Federal Rule 24(a) as of right was argued 
on May 27, 1965. A good deal of the time was consumed not by a consideration of 


the merits of the intervention application, but by discussion of the District Judge 
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with the opposing attorney on how the right of appeal from the District Court to the 
Court of Appeals might be circumvented. The District Judge was not interested in 
the factual or legal basis for intervention, was not infereated in hearing the evi- 
dence to be offered and the facts underlying appellant's complaint in intervention 
(yet in a later opinion he would, nevertheless, attempt to justify his ruling by call- 
ing it "a vaguely asserted claim of violation by the defendants and others in some 
undisclosed manner of undefined civil rights of the applicant: and showed irrita- 
tion as the appellant attempted, notwithstanding his attitude, to summarize the 
facts she is prepared to prove and the violation of her rights, her damages and 
the basis of intervention; nor was he interested in the appellant's position, or in 
the justice, or an impartial consideration of the cause, but only in preventing an 
appeal from his ruling. 

At the conclusion of the hearing on May 27th, the Judge announced his judgment 
and ruling denying the motion, Orders were then presented by the appellant, in the 
usual form, reciting the judgment denying intervention as of right under Rule 24 
(a), and by Elmore for the opposing faction, making recitals none of which were in 
the Judge's judgment and ruling. Elmore again reverted to the earlier discussion 
on how the right to appeal could be prevented, and as a further means of subvert- 
ing the right he told the Judge that he should withhold entering an order on his 
judgment and ruling. 

And almost three weeks then passed without any entry by the Judge or the Clerk 
of the judgment of May 27th, despite the mandatory terms and duties implicit in 


Federal Rule 58. In this interim the appellant had filed a memorandum with the 


Judge (on June 7th) in accordance with his request, pointing out Federal Rules 54 


and 58, particularly those provisions in the latter directing that "the judge shall 


promptly settle or approve the form of the judgment and direct that it be entered 


by the clerk," 

But time continued to run; the judgment was not put on the record either by the 
Clerk's entry or the filing of an order. From Elmore's discussion, suggesting 
designs to subvert rights of appeal, and his insistence dominantly made on the 
Judge, the intention to hold the appeal-noting time as running from May 27th was 
obvious. And the appellant found that in this hiatus some Judges incline to the view 
that the time for notice of appeal is running. Therefore, on June 17th, with less 
than ten days remaining to come before this Court, if necessary, to protect her 
right of appeal, appellant filed her notice of appeal in the District Court from the 
unentered judgment of May 27th. (J.A. 12 ) Thereupon, on June 17th, the Judge 
released an order (J. A, 12 ) containing provisions beyond the terms of his judgment 
and ruling of May 27th, attempting to override appellate jurisdiction. An opinion 
accompanied the order -- and both are counter to and violative of a jurisdictional 
rule that has prevailed uniformly throughout the Federal Courts for well over a 
century. 

Appellant filed a second notice of appeal from the order entered on June 17th. 
(J.A4,12) Both appeals have been docketed in this Court and on appellant's 
motion were consolidated for presentation. 

Matters relating to the denial of intervention and to the order infringing appel- 
late jurisdiction are taken up in the Argument section. 

In making these necessary recitals of fact the appellant must also relate that 


the District Judge was entirely led by Elmore into these positions of error, and 


on May 27th was also almost persuaded by Elmore to follow him into other rulings 
1/ 


of error of great magnitude. ™~ Jn fact, under Elmore's dominance and insistence 


the District Judge had closed his mind and all but closed his ears to all argument 


Footnote appears on page 4 
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and matters except those Elmore advanced -- in several instances outright misrep- 
resentations which the record itself refutes. And the District Judge, showing 
disinterest for all but the words of Elmore leading him into error, had closed his 


mind and his eyes to all but the side of the case on which Elmore appeared, to 


argue and mislead the Court, to subvert and denigrate rights and rules protecting 
2/ 
litigants, some secured by the Constitution and as old as the United States itself. 


1/, 2/ Appearing in the record is Elmore's motion, not giving any legal authority 
or other basis, demanding that the Court enter a default judgment against Mr. 
Janousek. He also employed this motion trying to prevent this appeal, for a default 
judgment would have precluded intervention. He argued his motion for default on 
May 27th and tried to have the Judge rule on it before ruling on the intervention. 
Again, after he had persuaded the Court to withhold entry of the order on its judg- 
ment of May 27th denying intervention, he asked the J udge in a memorandum to 
first rule on his motion for default before filing the order on the judgment denying 
intervention. 


The motion for default argued on May 27th is characteristic of the ruthlessness 
of Elmore and the faction he heads and consorts with in trying to choke-out appear- 
ances, strangle opposing parties' actions against them, and bludgeon-down 
Constitutionally protected rights of hearing in their onslaughts to avoid confronta- 
tion in court on their evil acts, legal wrongs, ruthless invasions and injuries to 
others' rights, and the liability they resultingly face. 


Elmore's motion for a default was not just questionable on a debatable point, or 
just a grossly irresponsible professional act, or just a serious but excusable error 
of judgment, or just the outgrowth of professional incompetence, but was carefully 
designed and manipulated to mislead the District Judge. The motion, argument on 
it by Elmore, and his memoranda filed were carefully silent on the decisions that 
stand out like a blazing roadblock signalling its error and danger. The motion by 
its identical request and urging, endeavored to mislead the Court into following the 
identical route taken by the District Court in granting a default years before ina 
case that later reached the United States Supreme Court as Hovey v. Elliott, 167 
U.S. 409; and where the Supreme Court, in this and its earlier decisions referred 
to on the same point, severely rebuked the District Judge,' likening the default to 
an act of tyranny: "It would be contrary to the first principles of the social compact 
and of the right administration of justice." . . . "It was in fact a mere arbitrary 
edict clothed in the form of a judicial sentence.". . . "(It) would convert the 
judicial department of the government into an engine of oppression, and would make 
it destroy great constitutional safeguards. "| "It is a rule as old as the law, and 
never to be more respected than now, that no one shall be personally bound until he 
has had his day in court, by which is meant, until he has been duly cited to appear, 
and has been afforded an opportunity to be heard. (italics). Judgment without such 
Citation and opportunity wants all the attributes of a judicial determination; it is 
judicial usurpation and oppression, and can never be upheld where justice is justly 

(footnote continued on page 5) 
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STATEMENT OF POINTS 

It was error to deny intervention applied for under Federal Rule 24(a). 

The order of June 17, 1965, is in error both in its provisions carrying out the 
Court's judgment of May 27, 1965 denying intervention applied for as of right under 
Rule 24(a), and in those which invade the appellate jurisdiction and are in conflict 
with long-prevailing rules of jurisdiction. 

SUMMARY OF ARGUMENT 
The complaint in intervention properly pleads concisely an obstruction of justice. 


It pleads an action redressable in damages conferred by the Civil Rights statutes, 


administered. " 


In Hovey v. Elliott a contempt of court existed on which the District Judge was 
asked to and did grant the default judgment. In Janousek v. Chatterton no contempt 
of court now or at any other time has ever existed; but on his naked and brazenly 
false assertion Elmore misrepresented to the Court that Mr. Janousek was in 
contempt and upon it a default, he said, should be entered, attempting to lead the 
District Judge into vast error that drew the Supreme Court's rebuke. 


What is more, the District Judge listened seriously to Elmore and for a time 
seemed ready to accept his outrageous falsities and demands, but finally the Judge 
asked for memorandums. 


The memorandum of Mr. Janousek and his attorneys, which is in the record, 
shows this occurrence in full detail. And it makes this observation (page 14) on 
Elmore's motion for default, which applies equally well to the ruthless efforts of 
Elmore and his cohorts not only to defeat intervention and the appellant's action 
against them, but to thwart and denigrate the right and judicial safeguard of 
appeal: 


"There is no necessity to elaborate on law so well settled by age and uniformity 
of judicial declaration, or to recite, repetitiously, cases which over and over 
again proclaim rudimentary principles of law which reflect the conscience and 
wisdom of man in his struggle for human justice and decency, whose strong 
roots reach back to Magna Carta and before, and which the defendants by the 
filing of an irresponsible motion would have the Court disregard, and follow 
them onto the shoals of egregious judicial error." Memorandum of Law 
in Opposition to Defendants' Motion for a Default, page 14, Filed in District 
Court on July 6, 1965. 
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which has occurred, is now conclusively established by evidence to be offered in the 
main action under additional proceedings to be prosecuted ia the main action, and in 
which, in so far as the appellant's action is concerned, the appellant will be without 
representation on her claims and will be bound by the outcome on these factors in 
the main action. , 

It is a basic rule in the Federal Courts and, as the decisions state, a uniformly 
observed rule of Federal practice, that during an appeal jurisdiction lies exclusively 
with the Court of Appeals, the District Court being divested of jurisdiction over the 
action and is without power or authority to act, other than in aid of the appeal, until 
jurisdiction is returned to it. 

ARGUMENT 
I 

The chief objection to the appellant's intervention made by Elmore, then echoed 
by the District Judge, is that the complaint in intervention is not specific and is 
vague. They overlook, however, that the Federal Rules call for brevity and a 
concise statement of the action, Evidence and proof are nbt to be related. 

The appellant has meticulously followed this requirement not simply to stand in 
compliance with the proper system of pleading, but to avoid at this stage of this 
litigation the inclusion of facts and evidence which, however conservatively and 
carefully handled, have a high content of public interest and by their nature are 
inherently subject to sensationalizing in this a period ened alow morality and a 
high crime rate, with betrayals of public trust, fraud and crime in public office, 
degeneracy and other shocking lapses in law and morals, ave written of, portrayed, 


and exploited to their fullest. 


It is one thing to put facts such as those existing in this case in a book and 
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publish them in all their evidentiary detail for public consumption and in the public 
interest. It would be quite another, at this stage of the matter, to spread them on 
the record, unnecessarily so, in a legal proceeding; to expose them to exploitation , 
perhaps to interfere with a trial under the aegis of a Court where witnesses and 
their testimony and the evidence and its handling will be within the Court's super- 
vision and control. 

The appellant could employ many pages of a brief, or of a complaint, giving details 
with complete documentation of facts of corruptness, unpunished crime, fraud and 
maladministration of public trust among state and public office holders in deplorable 
conditions of decay parallel to those Reinhold Niebuhr, among others, has found not 
uncommon these days, which he writes of as "a society in which the instruments of 
justice become tools of injustice. " 

It will suffice at this stage, the appellant feels, to say that she prefers to keep her 
pleading concise in conformance with the rules; that it states a cause of action in 
damages, under the general law as well as the Civil Rights statutes, for obstructions 
of justice, against the defendants, Elmore and the faction they have acted with and 
are so acting with to the present time; that as recently as last year additional facts 
brought to light conclusively show the defendants and their attorney as prime collabo- 
rators and actors in the obstructions of justice to impede and injure this appellant as 
well as the plaintiff; that the brazen illegalities and acts to injure by obstructions 
attempted on the course of justice, and otherwise, are, this appellant is informed, 
to be proceeded on in the main action at the appropriate time in the District Court; 
that this appellant will at that time be without representation of her individual interests 


and her individual action against the defendants, and that it appears she may be bound 


by the outcome of this aspect of the litigation between the parties to the main action, 


unless she is permitted to intervene. 


The order entered on June 17, 1965, attempting to exercise jurisdiction and 
control over the action despite the vesting of exclusive jurisdiction in the Court of 
Appeals when an appeal is taken, is contrary to the long-standing rule of jurisdiction 
universally observed in the Federal Courts, and these Tear in the District Judge's 
order are, it is respectfully stated, in error. : 

The order is, of course, first in conflict with and Sodtreny to the ruling of another 
Judge of the District Court who, in Switzer v. Marzall, (D. C. Dist. of Col. 1951), 
95 F. Supp. 721, has stated this rule of jurisdiction, touches on its long history in 


the Courts of the United States both before and since the Federal Rules, and explains 


its "practical, common-sense" necessity to preserve the status quo of the proceed- 


ing in the District Court while the appeal is being prosecuted: 


"The basic rule is that two courts cannot have jurisdiction of the same case at 

the same time, and that on perfecting of appeal the lower court is ousted of its 
jurisdiction, Draper v. Davis, 102 U.S. 370; Keyser v.. Farr, 105 U.S. 265; 
Goldsmith v. Valentine, 35 App.D.C. 299; Lasier v. Lasier, 47 App. D. C. 80 * * 


"The basic rule was not changed by adoption of the Federal Rules of Civil 
Procedure. In Radtke v. American Tri-frgon Corp., 71 App. D.C, 375, 
114 F2d 15, it was held that the District Court was without jurisdiction to 
enter an order after appeal had been perfected and after the Court of Appeals 
had obtained exclusive jurisdiction; citing Lasier v. Lasier and Keyser v. 
Farr, supra. Prior to the amendments of the Federal Rules of Civil Procedure, 
which became effective in March 1948, the general view was that after notice of 
appeal was filed the district court had no authority to proceed further except in 
aid of the appeal. Miller v. United States, 114 F2d 267; Jordanv. Federal Farm 
Mortgage Corp., 152 F2d 642, cert. den. 328 U.S. 852; Schramm v. Safety 
Inv. Co., 45 F.Supp. 636. * * * 


"The trial court's divestiture of jurisdiction while a case is on appeal is founded 
on practical, common-sense considerations. As stated by our Court of Appeals 
in Goldsmith v. Valentine, supra, the effect of an order of the court below while 
a case is on appeal -- 

‘might and probably would, render futile the appeal taken. Such 
situation cannot, of course, be permitted. The parties to the appeal 
are entitled to have the status quo maintained during its pendency' Ye 


Among other cases in the District Court, reflecting the same ruling by other 


Judges, is Republic of China v. Mow, 18 FRD 359; also opinion of Judge Kirkland, 
Dec. 19, 1951, in Civil Action No. 4741-51 

Among this Court's several decisions making the same ruling on the subject is 
Smith v. Pollin (1952) 194 F2d 349, where the Court states: "Jurisdiction of the 
case is in this Court while the appeal is pending." 

The cases show that jurisdiction is transferred from the District Court to the Court 
of Appeals by the filing of the notice of appeal. Jurisdiction remains with the latter 
Court until conclusion of the appeal and return of the mandate or judgment to the 
District Court. In the great number of decisions the appeals courts have referred to 
the lower court's attempts to proceed or act in this period (other than in aid of the 
appeal) as: "of no efficacy". . . "of no force and effect"... "of no life"... 

"void and invalid"... Miller v. United States (7th Cir. 1940) 114 F2d 267; 
Thompson v. Erb, Inc. (3rd Cir. 1957) 240 F2d 452; Hirsch v. United States, (6th Cir. 


1951) 186 F2d 524; also numerous District Court decisions, among them: Daniels v. 


Goldberg (S.D.N. Y. 1948) 8 FRD 580; Piascik v. British Ministry of War Transport 


(S.D.N. ¥. 1949) 33 F. Supp 518. 

The rule is the same in the several Federal Districts, and the following cases are 
representative of the numerous decisions enforcing it: 

FIRST CIRCUIT: Bergeron v. Mansour (1945) 152 F2d 27; Peterman v. Indian 
Motorcycle Co. (1954) 216 F2d 289. 

SECOND CIRCUIT: #dmond v. Moore-McCormack Lines, Inc. (1958) 253 F2d 143. 

THIRD CIRCUIT: Thompson v. Erb, Inc. (1957) 240 F2d 452; Sec of Banking v. 
Alker, 183 F2d 429. 

FOURTH CIRCUIT: Colgate-Palmolive Co. v. Carter Products, Inc. (1957) 


243 F2d 163. 
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SIXTH CIRCUIT: Hirsch v. United States (1951) 186 F2d 524; Herring v. Kennedy- 
Herring Hardware Co. (1958) 261 F2d 202. : 

SEVENTH CIRCUIT: Grand Opera Co. v. Twentieth Cehtury-Fox Film Corp. 
(1956) 235 F2d 303; Miller v. United States (1940) 114 F2d 267. 

EIGHTH CIRCUIT: Fiske v. Wallace (1940) 115 F2d 1003; Midland Terminal Co. 


v. Warinner (1923) 294 Fed. 185. 


NINTH CIRCUIT: United States v. El-O-Pathic Pharmacy (1951) 192 F2d 62; 


Merritt-Chapman & Scott Corpv. City of Seattle (1960) 281 F2d 896. 
TENTH CIRCUIT: Brasier v. United States (1955) 229 F2d 176; Willoughby v. 
Sinclair Oil and Gas Co. (1951) 188 F2d 902; Walleck v. Hudspeth (1942) 128 F2d 343. 
In the Supreme Court of the United States the cases are also numerous. They 
state the same rule and enforce the same basic principles of jurisdiction, prohibiting 
further proceedings in the lower court while an appeal is pending. Some of these 
are reviewed in Midland Terminal Railway Co. v. Warinner (8th Cir. 1923), supra. 
CONCLUSION | 
It is respectfully submitted that the denial of intervention as of right under Rule 
24(a) by the District Court's judgment of May 27th is error and should be reversed; 
and that the order entered on that judgment on June 17th 1965 is erroneous in its 
entirety and should be reversed. 
EUNICE JANOUSEK 
In Proper Person 
Box 284 Benjamin Franklin Station 
Washington, D, C. 
JOINT APPENDIX 
Though designated a Joint Appendix, no opposing parties have entered an appearance 


and the records included below are those designated by the appellant. 


11 
Motion for Intervention as of Right Under Rule 24(a) - Filed March 15, 1965 


Eunice Janousek moves for intervention as a plaintiff as of right in the counterclaim 
action herein by the defendants against the plaintiff pursuant to the provisions of Rule 
24(a) of the Federal Rules of Civil Procedure. The applicant for intervention moves to 
intervene on the grounds that her interests cannot be represented by existing parties, 
that representation of her interests by existing parties will be or may be inadequate 
and the applicant will be bound by any judgment in the counterclaim action. Annexed 
to this motion is the applicant's proposed complaint in intervention. (Signed) Eunice 
Janousek, In Proper Person. 


Complaint by Intervenor - Filed March 15, 1965 


For her complaint in intervention, the intervenor avers as follows: 

1. This is an action by the defendants against the plaintiff on an alleged counterclaim. 
This Court has jurisdiction over the intervention application by virtue of its jurisdiction 
over the main action. 


2. The intervenor seeks the relief outlined herein by way of cross-claims, third 
party claims and claims against the defendants herein, and against third parties, whom 
this applicant will bring in as parties, upon the following statutory violations and wrongs 
which have injured and continue to work injury against the applicant's property rights 
and interests, which have sought to impede this applicant's rights secured to her in 
part under the Constitution and laws of the United States, and have impeded the due 
course of justice in the Courts of the United States to this applicant's injury and damage. | 


3. The applicant brings these claims, cross-claims and third party claims in part 
under the Constitution and laws of the United States, which secure to her the rights 
impeded and violated, particularly the XIV Amendment and Title 28 U.S.C. §1343 
and Title 42, §§1983, 1985, and related sections of the United States Code securing 
to her certain civil rights and the right to come into the courts of the United States 
without interference with or impeding of her rights. 


4. On diverse dates and at diverse times, continuing to the present date, the two 
defendants herein, namely £ffie D. Chatterton and Elizabeth S. Chatterton, their 
attorney of record, namely, S. C. Elmore, another attorney not of record subsequently 
to be named and joined in this proceeding, and third persons who are subsequently to 
be brought before the Court in this proceeding, have acted both individually and in 
conspiracy, and have committed overt acts in furtherance of that conspiracy to violate 
the intervenor's civil rights under the Civil Rights provisions of the laws of the United 
States, including rights secured to the intervenor under the XI¥ Amendment of the 
Constitution of the United States, and including rights secured to the intervenor by the 
Civil Rights Acts, including Sections 1983 and 1985 of Title 42 of the United States Code. 


5. The violations of the statutory provisions and interferences with the intervenor's 
rights have occured as an integral part of the alleged counterclaim herein and are 
inseparable from it, as the intervenor is prepared by evidence and otherwise to show 
and establish. The evidence is an integral part of the so-called counterclaim being 
asserted by the defendants; the disposition of the counterclaim action and orders 
thereon will be binding on the intervenor who, but for her intervention herein, is 
without representation of her interests. 
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6. For the injuries and damages the intervenor has sustained as a result of the 
individual acts of the defendants herein, their attorneys and third persons with whom 
the said defendants and their attorneys have conspired in their commission, and as 
a result of the conspiracy of the defendants, their attorneys and the third persons, and 
as a resultof the overt acts committed in furtherance of the conspiracy by the defendants 
their attorneys and third persons, all of which are an integral part of the counterclaim 
being asserted by the defendants herein, the intervenor has sustained actual damages of 
$75, 000 and asks punitive damages, as provided by the Statutes of the United States, 
particularly the Civil Rights sections thereof, in the amount of $100,000, and demands 
judgment against the defendants in these amounts. Jury Demand annexed. 

Eunice Janousek, In Proper Person. 


* eK ek WK HK XK 
Notice of Appeal - Filed June 17, 1965 


Notice is hereby given that Eunice Janousek, applicant for intervention above named, 
hereby appeals to the United States Court of Appeals for the District of Columbia Circuit 
from the judgment herein on May 27, 1965, denying the applicant's intervention as of 
right under Rule 24(a). Eunice Janousek, In Proper Person. 


Order we ok oe Oe K 
Filed June 17, 1965 


Upon consideration of the motion of Eunice Janousek to intervene as a plaintiff in this 


action, the annexed proposed complaint in intervention, the memoranda of points and 
authorities filed in support of and in opposition to the motion, and the arguments of the 
applicant for intervention and counsel for the defendants, and It appearing to the Court 
that the applicant for intervention is not entitled to intervention pursuant to Rule 24(a) 
or 24(b) of the Federal Rules of Civil Procedure either as a matter of right or as a 
matter of exercise of the Court's discretion, and It further appearing to the Court that, 
for the reasons set forth in its opinion this day filed herein, further proceedings in 
this action in this Court should not be materially delayed by reason of any appeal from 
this order that may be taken, It is this 17th day of June, 1965, ORDERED that the 
motion be and hereby is denied; and it is further ORDERED that all further proceedings 
in this action in this Court be and hereby are stayed for a period of 15 days from the 
date hereof; and it is further ORDERED that upon the expiration of said 15-day period 
the proceedings in this action in this Court shall resume unless sooner stayed further 
by a court of superior jurisdiction. Spottswood W. Robinson, 3rd, Judge. 

xk OR Ok Ok OK 
Notice of Appeal - Filed July 8, 1965 


Notice is hereby given that Eunice Janousek, applicant'for intervention above named, 
hereby appeals to the United States Court of Appeals for the District of Columbia 
Circuit from the order entered herein on June 17,1965, in each particular and in its 
entirety, denying her intervention as of right under Rule 24(a) of the Federal Rules, 
and containing other provisions all of which are hereby appealed. Eunice Janousek, 


In Proper Person. 


